
EXHIBIT 8

Preliminary Injunction Order, Truckee Donner Public Utility District v.
USA Media Group, LLC, CIV S-99-2326 DFL PAN (E.D. Cal. Dec. 15, 1999)
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT or CALIFORNIA

TRUCKEE DONNER PUBLIC UTILITY
11 DISTRICT, a Ca~ifornia loca~

public agency,
12

13

14

Plaintiff,

v.

Civ. No. 5-99-2326 DFL

o R D E R

eSA MEDIA GROOP, LLC, a Nevada
15 Limited Liability Company;

and DOES 1 through 25, inclusive,
16

Defendant.
17 /

18 The court entered a temporary restraining order on December

19 1, 1999 for ten days in this matter. On December la, 1999 at

20 4:00 p.m., the court heard oral argument-on whether a prelLminary

21 injunction should be entered. The court also received additional

22 briefing. At the hearing, -the court converted the temporary

23 restraining order into a preliminary injunction upon its finding

24 that the likelihood of success on the merits and the balance of

2S hardships weighed in favor of plaintiff. Accordingly, the court

26 orders as follows and now enjoins

1
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1 USA MEDIA GROUP, LLC, its officers, agents, servants,

2 contractors, ~~loyeesr and attorneys and all those in

3 active concert or participation with you or them are

4 hereby restrained and enjoined from : placing,

5 attaching, or changing any equipment, including,

6 without limitation, fiber optic cable, on plaintiff's

7 poles, or on poles in which plaintiff has an Lnterest,

8 without first making an application to and receiving

9 written permission from plaintiff, as required by the

10 License Agreement.

11 This order shall remain in effect until further order of

12 court.

13 Maintenance done in the ordinary course of business,

.4 unconnected to the placement of fiber optic cable on the poles,

15 shall not be covered by this Order.

16 The court also finds that the amount in controversy

17 requirement is ~atisfied..i:l t:his case. There is now

18 uncontroverted evidence that the cost to defendants of the

19 injunction exceeds $75,000. It also s~ems evident that the value

20 to plaintiff of the pre-approval term in its licensing agreement

21 is worth at least that amount to plaintiff.

22 IT IS ·SO ORDERED.

23 Dated: /#.1 NUl\46u 1£<;5

24

25

2

~."\ ~, htl'
AVID F. LEVI

United States Dist~ict Judge



United States District Court
for !:he

Bastern District of california
.December 1.5, 1999

...... CERTIFICATE OF SERVICE ......

2: ;99-cv-02326

Truckee

v.

USA Media

I, the undersigned, hereby certify that I am an employee in the Office of
~~e Clerk, U.S. District Court, Eastern District of caJ.~fornia.

~bat on December 15, ~999, I SERVED a true and correct copy(ies) of
the attached, by placing said copy(ies) in a postage paid enveJ.ope

!dressed to the person(s) hereinafter listed, by depositing said
lvelope in the u. S. Mail, by placing said copy (ies) into an inter-office

deJ.ivery .receptacle located in the Clerk's office, or, pursuant to prior
;::Itlthorization by counseJ., via facsimile.

Richard D Harmon
Harmon and Tootell
3650 Mount Diablo BouJ.evard
Suite 220
Lafayette, CA 94549

Steven Charles Gross
Porter Simon
40200 Truckee Airport Road
Truckee, CA 96~6~

Dennis W De Cuir
DeCuir and Somach
400 capitol Mall
Suite ~900

Sacramento, CA 958~4-4407

W/DFL

Jack L. Wagner, Clerk

~~BY:' ~eputyJC-----



EXHIBIT 9

Modified Preliminary Injunction Order, Truckee Donner Public Utility
District v. USA Media Group, LLC, CIY S-99-2326 DFL PAN (E.D. Cal. lun 26, 2000)
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1 RICHARD D. HARMON, ESQ. - CSB #71116
MEGAN TOOTELL, ESQ. - CSB #80751

2 SHELLEY C. NELSON, ESQ. - CSB #118260
JOEL M. WESTBROOK, ESQ. - CSB #196578

3 HARMON & TOOTELL
3650 Mt. Diablo Blvd. Suite 220

4 Lafayette, CA 94549
Telephone: (925) 283 ·9899

5 Facsimile: (925) 283-9898

e
FILED

JUN 2'72000

aiif:bU.S.OlSl'RlCTCOURT
OY lS7RtoTOFCALlFORt.C.

C.:. . "." .... --,.

~forDefendantCOaGroup, LLC

UNITED STATES DISTRICT COURT

EASTERN DISTRlCT OF CALIFORNIA

ClElli<

11 TRUCKEE DONNER PUBLIC UTILITY) Case No. CIV S-99-2326 DFL PAN
DISTRICT, a California local public agency,)

12 ) MODIFIED PRELIMINARY
Plaintiff, ) INJUNCTION ORDER

13 vs. )
)

14 USA MEDIA GROUP, LLC, a Delaware )
limited liability company, )

15 )
Defendant. ) .

16 )

17 Having regularly appeared before this Court, and from reviewing "Defendant's Motion to

18 Modify The Preliminary Injunction Order," as well as the additional briefing provided by both

19 parties in this case,

20 IT IS HEREBY ORDERED THAT:

The Modified Preliminarf Injunction Order no',': re-.ads, in its entirety, as follows:

The December IS, 1999 Preliminary Injunction Order is hereby MODIFIED;

16/ .
MoJDIFIED PREUMlNARY INJUNCTION ORDER (CIV S-99-2326 DFL PAN)

21 1.

22 2.

23

24

25

26 III

27 III

28 III

W157-21 \23261P-Qrder2



1 USA MEDIA GROUP, LLC, its officers, agents, servants, contractors, employees, and

2 attorneys and all those in active concert or participation with you or them are hereby restrained and

3 enjoined from placing, attaching, or changing any equipment, including, without limitation, fiber

4 optic cable, on plaintiffs poles, or on poles in which plaintiffhas an interest, without first making

5 an application to and receiving written permission from plaintiff, as required by the License

6 Agreement.

7 USA shall not be in violation of this Modified Preliminary Injunction Order if it elects to

8 not comply with any condition other than a condition expressly based on a G.O. 95 safety

9 violation.

10 All disputed conditions placed on approvals ofapplications shall be reviewed by a Special

11 Master to make an initial finding as to whether a condition is designed to correct a current G.O. 95

12 safety concern, or driven by other considerations.

13 When the Utility receives certain technical information from Pacific Bell which the Utility

14 contends is necessary ror its review ofcertain USA attachment applications, the Utility, within

15 fourteen (14) days, will act on the affected permit applications, at least to indicate whether or not

16 there is a G.O. 95 problem.

17 Until the conclusion ofthis action, USA Media shall indemnify the Utility and hold it

18 harmless against any claim for damages or injury asserted by a third party against the Utility based

19 on alleged unsafe conditions created by USA cable facilities traversing railroad or Caltrans rights

20 ofway. Copies ofCaIlrans and railroad permits shall be provided by USA to the Utility prior to

21 overlashing as the Utility contends is required by paragraph 12 ofthe License Agreement.

22 Maintenance done in the ordinary course ofbusiness, unconnected to the placement offiber

23 optic cable on the poles, shall not be covered by this Order.

24 IT IS SO ORDERED.

25 Dated: dh.6~
~ 1

26

27

28

~.\ ~. 1u~
David F. Levi
United States District Judge

WI S7-2112326\P-Order2 2
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gIn
United States District Court

for the
Eastern District of California

June 27, 2000

* * CERTIFICATE OF SERVICE * *

2:99-cv-02326

Truckee

v.

USA Media

I, the undersigned, hereby certify that I am an employee in the Office of
the Clerk, u.s. District Court, Eastern District of California.

That on June 27, 2000, I SERVED a true and correct copy{ies) of
the attached, by placing said copy(ies) in a postage paid envelope
addressed to the person(s) hereinafter listed, by depositing said
envelope in the u.S. Mail, by placing said copy(ies) into an inter-office
delivery receptacle located in the Clerk's office, or, pursuant to prior
authorization by counsel, via facsimile.

Richard D Harmon
Harmon and Toctell
3650 Mount Diablo Boulevard
Suite 220
Lafayette, CA 94549

Steven Charles Gross
Porter Simon
40200 Truckee Airport Road
Truckee, CA 96161

Dennis WDe Cuir
DeCUir and Somach
400 Capitol Mall
Suite 1900
Sacramento, CA 95814-4407

HV/DFL

Jack L. Wagner, Clerk

BY'~~~'"DeputyCik



EXHIBIT 10

Letter from Peter L. Holzmeister, General Manager, Truckee Donner Public Utility District, to
Roger Terneuzen, Regional Manager, USA Media, undated



-...." - ... ...,.

Truckee Donner PUblic Utility District

(5$0) 587-3896
FIV< (530) 587·1 1ag

,.. .... <::

~an:j or ~la ...

JOMph A. r\gll«a
J. Ron., Htrnrg
~Dbtrt A. Jon.
Jt/TlIIls;A.~

Pl.lrtel. S.~n -_

G.rI.al MOlOIQ«
~lIlI' L. ~lll.llif

Oeet Mr_ Tt!If118UZen:

USA Media /& ad¥er1istog ft!!:4!llf as l:1tI Internet i'II!fVlce pto\lider In COfltf'EN'enlon Of Ita agreement w.m
Truclwe Ocmer Putltie Utility l:lstrict.

Paragraph 1 of 'the Febn.NIry 1S, 1~ Uc:ense Agreement, undef' wtlictl USA Media has been allowed ro
attach itll c:ahIM to me astrict's JXlW'=f .pates, Ilmtta USA Media's lloiw'\$e lo CATV for the diatributiOr1 a
teletfiaion prggidi' is. vvnife I have on more thli1ln one~ e:cpleined thIIl Cistrid!$ WIHngnon.s to negotiate
an HJl;par18kIn ut th., L.lcerlMl Agreement to authOf1ze intcmet :x:tVice. USA MedIa~ to date not fcilOlft'ed
through to <;enduct~I. USA MedIa rnwst rGfnal" 'rom OIdvertlaing Intornet $eNlce ulll... and until
the Ucanee AgnIeI'T*'t is stme'1dM tn ::allow tt.

I Inhmd to reprft ta the I:l!rtrtd's board an ltIe status of Y(XJr COt'rlCany's tespOnM to this Jetter at tht ~Ier
I1'l8lIting sdwdufod for~ 1. 1999. I weu!d~. !he Imrtllld8t.e cessation ci the adveruang
that i~ ¥id~ iJ'j IMIs letter. Further, a is my hope that USA MeOa will respond In writing to indaf.e, at a
minirm.m, its Intent to com~ with ttle Ucense .A.greemerrt. no later tru.n November 2~, 1999, so tr\alt' I may
send yoor I'QSPOf ISl! tc my boaId with its agandOII mat.rillis.

Once again, we~n willing to meet with you to discuss thi~ !ett-.r and to negotiate a mutually~e
amel1Cnent to the Ucef1$e A9i I!'2!lI rM'lt.

Peter" L. Holzmeister
~eneral MamiJgQr

11 510 Oonner~ Rood



EXHIBIT 11

Minutes of Special Meeting of Truckee-Donner Public Utility District, July 25, 1999



SPECIAL MEETING

JLlly 26, 1999

1n ac..ordanCle~ith District Cod~ Sc,ctiO" 2.01.D10, the rp,:lUC millute.ot IU~RetIDn.cohl

minute•• AJll!.cgrd meelinss ale recarded.c~",udio tapes which are prese'Xed p're!tua!!X
Mod tn_ !IViIi,.bl~.f.er "'''"inS ta any 'ntll....t.d party upen th,ir rtsuPld.

The special rn&eting 01 tl'lc Board of DirQe10rs of tho Truelcte OonnAf Public Utility Dlstriot was
called to order at approximately 3:10 PM in the TCPUD Board Room by Vice President Hemig.

ROLL CALL: Directors Joe Aguera. Ron Hemig and James Maass were present Director Bob
Joncc wac absent and Otrvl:tor Pat Sutton was expected.

(

EMPLOVEES PRGSEHT: Mary Chl'lJ'VTlAn. Susan Craig. Steve Hollabaugh, Peter Hotzmeister, Joe
Horvath, Kathy Neus, Bob Quinn and Ed Taylor,

CONSULTANTS PRESENT: Oistrict Counsel, Steve Gross: Marty Skeer of AMI.

OTHERS PRESENT: Eric Brelsach, David Marchan~ Roger iemeuzen and Jim Faircloth,
I'9praS8nmtllle.,q of USA Media.

PUILIC INPUT: ihem was no I:lublle Input.

TEl!COMMUNICAnONS BUSrNESS PLAN PROCESS - REPORT ON SiArue OF PLAN ANIJ
STATUS OF POLE A'TTACHMENT WeENS! AGFEEMENT BETWEeN TH! DISTRICT AND USA
UEDIA .. CONSIDERATION OF AUTHORIZING CONSTRUCT1ON OF ABACKBONE OPTICAL
FlBER NETWORK - CONSIDERATlON OF CREATING 'tHE posmON OF D1RECTOR OF
TElECOUUUNICATlONS SERVICES

Mr. Holzmeister reported as tonows; The Olatrict retained the sel'Vices of Resource Management
Intematlonal to prepare a busine$$ ease study to determine whllther it would be prudent for me
Cistric't to enter the telecommunlcations field. The first step was to approach USA Media, the local
cable television pnwlder, to offer them leased bandwidth on the District'S system for enhancement
of their seMes. We leamed that US Media negotiated anew franchise with the town ttlal required
them to cffer ImprOVed services. The Improved $el'lllc:es would reqUite the use of f!ber OpUIi
technology.

USA Media informed the Oisb1c1 that they, too, were planning to use such 1I nelWork and they would
lease bandWidth to us. We tool< the poslUon that we needed a mortl ra5able s~tem than 1:1 I'lQrmeily
8iS(lolamdwfth a CATV operation, that we are Interested in offering teleoornmunication services
and the discussion qUlCl<Jy turned to the poe;sibillty of forming a jointventure.

Director Sutton arrived a.t thilS point in the meeting. 3:22 PM.

Marty Skr;er of Resource Man8;ement prepared a document containing pri~ipres of a joint
ventura. At fil'$t USA Media offlCiats told us they were ~rrthused about the doeumen~ that t."1ey saw
no problems and that we Ghould work out the detal1e. Thon, on July 12 USA Media t::"angsd their
position. Roger Temeu.zen told us that they were net interested in a joint venture if it involved

\ ),haring Intomct business.

7/26/99 Page 1
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USA Media told us they are interested in a construction partnership \14 hereby we own our portion
of tiber and may own theIr portlon ot fiber. They would then, wllt10ut partnertng Witrl us, provf~e
CATV and Internet service. Their proposal was that we use our fiber to perlonn SCADA services
and offer tntern81 wlthQut /TQrtl1erifJ~ WiUl them.

We countered tha.t we would be willIng to provide Inte rr.et 0 r', our own. as Ihey proposed, but We
need to lease two channels on ~eir coax cable to get to ~e customer premises. USA Media said
th ey would not lease us capacity on their CO£1)(.IhAt It wu built for theIr use and they wish to keep
it fer their U$e. We told them that We bUilt poles 1orouruse but share them with USA Media and that
WG expect US Medi;a to now cooperate with us, We disoUGSGcI the pole llttliChmOnt IiOQn~o

agreement. At that point the meeting ended,

On July 19, '999, Marty Skeer, John Foreman of RMI alld I met with Chris Hillard end Aoger
i~mAIJ7.;n ot USA Media. They (lava us a proposal which provided that 1ilA Di.c:trid wnurd p~y

515,000 per mile to USA Media to bU~d the fiber optic network. They would O'Ml it and our Oistrict
would maintain it for a fee. They would snare 20% of !heir IntemetproRts with us and we would pay
the cost of the computer cable modem to enable Internet service. This proposal does not serve the
.District's strategIc needs.

In Mr. Holzmeister's opinion, the District should proceed with daJjloyment of atelecornmurications
network '" twe phases. Phase 1 Is the fiber optical backbone network and should be tJndertaken
immediately. Phase 2 Is the telecommunIcations distribution Infrastructure and should be
Implemented as subscriber demand is developed,

Mr. Temeuzen indicated that USA Media woUld like to resume ne&t'tfatlons with the District.

~ After some discussion. Oirector Maass moved that this item be put o\'er to tne next meeting and eMt
the Board direct staff to oontinue discussions with USA Media. and report back at that time. The
mOllon was seconded by DirectorAgusra ROLl. CAll.: elrector Jones. absent aJl other Direetoro.
aye. SO MOVeD.

The Olreetcrs win be provided with a eopy of the lranchi6e agreement between USA Madia an:::llhe
town.

DISCUSSiON OF mE STATUS OF NEGOnAilONS WIlli WILLIAMS COMMUNrCATJONS;
POSSIBLe ACTlON

The Beard was provided with a dOCl.lmen! 1hat descn'bes tha elements of a joint venture between
the Olatrict and WllliGm~ Ccmmunication3 regarding il1$lallation of conduits thtOugh the Glenshlre
Drive and Donner Pass Road corridor. At this time it is not yet in final form but facilitates a
dl!leuo~ICln of tho key point! of the Joint venMe. Mr. ~o'zmei$tor reported t!'\at t!'Io Diotrict ;Cl :1t :1

poll'lt where time Is beoornin9 eria. This joll'lt venture With Williams comes significant benefit for
tho Olstrlet but the project. must proceed this SUl'nmer and 1;.11. Th. c:riti~ sto~ in !he prO:Qss Is the
CEQA review whioh needs to pr't'ceed Immediately to satisfy tl'le plOjeet senedule,

The Board asked for a tegal opinion as to whether or not the Oistrict call claim a categorical
exemption on this project. The matter will be placed on the next m~eting agenda.

cL.oseo SESSION

It was not necessary for the Board to QO into closed sli'ssion.

7/26199 Page 2
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ADJOU~NMENT

There being no further business before the Board, the meeting was adjoumed at 5:05 PM,

'TY DISTRICT

By .....~G.=!IL.~wi:fl-D.,J..,,+-------
Robett A. Jon , rtl ent (

Prepared by ~.
Susan M. Craig, Deputy District Clerk

smc

,.-
I
'.

PUD01068



EXHIBIT 12

Transcript from Temporary Restraining Order Hearing, Truckee Donner Public
Utility District v. USA Media Group, LLC, CIV S-99-2326 DFL PAN (E.D. Cal. Dec. 1, 1999)



7

(916) 446-134:7

No. Civ 8-99-2326

---000---

---oOc---

Wednesday, December 1, 1.999

REPORTER'S TRfu~SCRIPT

DErJNIS F. McKI~~~ON, CSR #2223

---000---

IN THE UNITED STATES DISTRICT COURT

MOTION FOR TENPORARY RESTRADJING ORDER

FOR THE EASTERN DISTRICT O? CALIFOr~IA

---000---

'P.~?CRF: THE HONOR.~BLE DAVID S' _ LEVJ:, JUDGE

DEmus F. MclCINNON I CSR Nc. 222.3

Repc·rt ed by:

2

3

4

1

:3
?laintiff,

5 TRUCKEE DO~TNER PUBL:C UTILITY
01::i1 R':"C'l' I

9
vs.

• d.1 _

•• :;l

~, 1
L_

2J

23

16

17

19

25

13

10 USA MEDIA CROUP,

:l Defendant.



• ,~ • • , ....... "-" • .... I.., ..... vu'-.J-..I I. v,)

22

1 Q. I'm going to ask you to look specifically at the last

2 eentence, whict reads;

3 ~Once again, we remain willing co meet ~ith you to

4 discuss "[his letter a:-:d to nesotia:.e a mutua.:Lly acceptable

5 amendment to the license agreement. 11

6 Do you se~ that?

7 A.

Q.

1\..

Yes,

Whdt did yeu me=n by tnot?

WeIll throughout the di~~u~siGns that we had with USA

10 Medif1 b,::~J..!(ulu::5 back in r--.ay, we've talked about the license

11 agreement, and werve always tak~n the position that the

12 license a9reemen~ needs to be ~odernized, brought up to date,

13 to allow to rc::flect withln theit agreernent that LiS;, r{edia

14 should have full authority to offer a ra~ge of

15 telecorrrrm!.1.icatlon services, including Int.er::1et and 80 en! that

lEi it should have a longer time limi~ on it. In fact, we talked

17 abcut rnakir;g thG pole attachrr,ent: agree~nent, the t-.r.:r""T1, tc be

18 consisten: wi~h t~e franchise t~~~ USA ~edia has w~~h the town

20

2J. it's a

,
I

j

~2 3C-day not~fication.

agreement.

23

25

So we'vE; expre,ss,::d OU!' I'llllingness all alc;:1g to

~ene9otiate and modify all of those terms of this license

I

l
-~~-----~-----~--=:-:-=--:------~---~

DENNIS F. McKINNON, CSR l-:o, 2223 --, (915) 446-1347

I
I
!
I

I
I
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1 Q. The current license agreement doe~ liot provide

,2 US Media with -che right to conduct Internet service, is Lllat

3 cor!."ect?

A. Right. What it does is it says that USA Media is

5 lice~sed to use ucility p~les of the dist~ict for cable

6 tel~vision and FM radio services.

THE COURT: Can cable television and FM radio be

a uarried on fiber-nptic cable?

9 THn WITKESS: Ye~, Your Honor, they can.

10 Q. EX i'1f'l.. VERGAI'-..A: 1 ' m going to hrmd you ...,hat I mark.ed

11 as Plaintitt's bxhibit 15. Thi~ is correspondencp nated

12 Noverr.ber 19, 1999, frorr, you to Mr. T~Lncuze!:! is that correct?

13 A. Yes, that's correct.

14 Q. What was the purpose of this correspondence?

15 'v']ell { 'we had as we've discussed before, we became

16 aware that USA Media was stringing new oatIs on Truckee Donner

17 power poles, and we wanted ~hem ~c apply fo~ a permit to do

19 th:;:.'-, ana we asked tl":em to stop applying the fibe:~: until they

10 como in and s[Yt1iBd for the pe:::-ITiit accordin3 to the license

20 d'::Jl..eemenc.

21 v.. Dl~ USA Medi~ respond to ~his correspondence?

:22 A. No.

23 Q. Are there power poles \~.i. Lhin TrucJ(cc~ Donr_e~" S' SF!rvice

I
J

Yes.

that Truckee Do~ner does not own:area

A.

1
I
I

I
L.~~ ~__.

DEt1-HS F. r-':cKINNON, CSR No. 2223 -- (916) 446-1347

24

25



ona is taker: down';"

be~ieve the exhibit number is 1 -- 14.

November. It's u~dated, but it's been made an exhibit. :

35

Exhibit 14.I forgot ~ne number,

Do yO]: ynllrs91f have any sense of how :rluch addition;tl

YO'.J. never saw any company plans?

Wha:: was the purpose of r.::1=>n rHn']' that let t.cr?

The purpose we::. to ask USJI. Media. to stop aUv:;;J:"ti.sing

No.

Do you ;<:nm·! whs::her or not any f',j(; 8te<:3..?

14?

No.

the aULL.r..J..:.i ty fol' them to use the pol.es for Intern'2C service ..

MR. VERSARA: O~jection. Argumentative.

that ~ 'r ,~f:fe-l:"s Interne:: ccrvir::e until Wf;:; could ren;:;gotia,te the:

Q. You indicated that you sent a letter In early

tV'eiaht might be added to indi ..... idudl poles on an average in

t9J:,-mo :;:,i ehc pole attaclllHf;:;flt agreement that would ::hen provide

thi~ l.nterval whel': the new one is being put up be:ore the old

A. I have no personal knowledge.

Q.

A.

own, correct?

A.

Q. You did not want that cable company to gc off on its

r Q.
I
I

i

I A.

Q.

A.

O.

1

2

3

4

'i

6

7

B

9

10

11

12

13

1"

15

16

17

18

19

20

21

22
I'

HR. H.l"..~\10N: Itls cross-examination.

You didn't want them to go off on their own an~ l,eave

DENNIS F. McKINNON, CSR ~~. 22~3 -- (926) 446-13~7

T~E COU~T: Overruled.

I
i Q.

l
'~----;:-~~--;:;--:;~:::::::::;---:::-::;;::::--:-:-~~-----~-~------~



37 l

DENNIS F. McKINNON, CSR No. 2??~ .. - (91G) 116 lJ47

THE COURT: rt:s i' to the Terncuzen declaLd.:'l.on,

THE COURT: Sustained.

I
I
:1
II
I,
I':!
II

II
"~ Iq
'I
I

I r
'~

J

It: was made

- have seen the plan. Is that your question? Yeah.

~dve you hOld aT'. opfJUI. Luni ty 1;; 0 see Bxhib i t D I the

~R_ HARM0N: Correct.

Your Honor, : jon't have an extr~ copy.

Correcr, Was w8rk on this plan going forwarc before

Yes,

MR. VERGARA: Objection. Relevancy.

MR. HARMON: Your Honor, if there'R First Amendment

accivity invclved, the basis for the district wQnting to

prevt?nt that r think; R relevant to the motivaL.L(.IH for

What I'm refer~ing to is a document that says draft,

be FirsL Alclendment actlVl.ty.

MR, ~RMON: This is personal. Well, objection

THE COURT; ¥uu ctsked him whether he considers it to

accivity.

~aTly Novenmer 1999/ to th~ best of your knowledge?

an exhibi t to !1:c. Terne'.lzen I S declaration. I'm he-ping counse1

sustained.

dil:;il:d,::t'?'

has ~ copy and it's accessible to the Court.

prC3~nce'.:.ion of (.hctft telecommunicat.ions business plo,n by the

Q.

1l1r.im.';tp.ly bringing up

A.

res-ular meetir:.9 November 17, 1999, F.l11r1 -~

Q.

A.

....._-~---------

1

2

3

4

5

6

7

8

9

.10

11

12

13

14

15

16

17

18

19

,; 20
~



A, Nu.

1

1

1

1

1

1

1

1

1

1

1

1

1

I I
! 1

j 1

1

1

1

1

1

1

1

1

1

1

1

1
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I've never heard that citation before.

Is there any reference to safety ccn~erns or needs

DO you un~erstand Eld:vertJ..sing to be First Amendment
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HR. VERSARA: Oh~~ctiDn, The document speaks for

THE rnURT: DU5tdlned.

the tims you w~u~e this letter?
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Int:ernet access se1;"vice, did that suggest to yn'.l that they r 1.-e

itself.

Q. qy MR. I~RMON: Was that in the back of your mind at

plant'?

Q. when you see the compcny advertising the arlvent of

J... No.

information that that provision did not include 0.~ble rntern~t

let me rephrase.

doe6 Hot include Internet access; had you been given any

Q. Do you -v.nderstand c;;ble tcleV:'l;ion service to te --

F9derQl Law 47, ~ection 5226, definition of cable service,

going forward witt the:r own independent Qlans to build fiber

access?

givpn to you befure you sent this letter to the effect that
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Q.

A. l.Jo. thi':t' s not CO;(L·ect.

A.

you behind, isn't thAt correct?

L

1 r
2

!

I3 I,

<1 I
1

5 I
i
I

1
G I
7 I

I
8 I

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

~4

2S



12

:,;)",
,.------~·I--:'-------~-----=-:-~--------~r.;.... (:'. . ,...

. /

, ;
'. ··'f ,..

l "

1 "Internet II was r,oc in the vocabula::y l:1 1960.

cable tclcvi~ion?

di:=tinct.

Than:\( :1tO:11 ,

MR. TERN~UZEN: Yes, sir.

! don': know enough about what thnt- litigation is going

M~. vergara, what do you propose here? You can see

THE COURT: 'You can takt; a. seat.

MR . TERN'EUZBN; TlldnK you, sir.

THE COG'RT: I think tha.t's all I can deal with here

Ir.ter~et services are a part of cable television today, jus~

as th~ terminology CATV in that 1960s document, th~

interpretation of that is what is CATV ton",y, and CllTV cable

television today, sir, is more thai' just video pr'>:;lgJ:dHunlng,

So it's our feeling, it's our position, sir, tha~

THE COURT~ I'm not going tv deal with that quite

it's a lot of other S8rvice~-

today, It's possible tha: some court will tell you that you

now. On you have a lC9itimQt~ use for the optic wire for your

can't run ths lncerneC through there at this point, or stop

to look like. But I'm trying to kp~p the two thin9~

you from doing it while the matter is litigated. T don't

know.
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EXHIBIT 13

Letter from Steven C. Gross, Esq., counsel to Truckee Donner Public Utility
District, to Richard D. Harmon, Esq., counsel for USA Media, February 4,2000



LAW OFFICE OF

PORTER • SIMON
~~'rJCIlI

TlWCKEE On1CE
40200~ Aitport Koad
TlUdcec, Calitomia 96161
(530) SS7-2002 Ext. I IS
FAX (S-~) ~&7-1316

e-mail ".o~~bIttJn.cam

VIA TELEFAX (925) 283-9898
VIA FIRST CLASS MAIL
Richard D. Hannon
HARMON & TOOTELL
3650 Mt. Diablo Blvd.. Suite 220
Lafayette, CA 94549

February 4, 2000

ICIlJ.a'f L ~.,.
PIm!I. It cumrtA
stIYIDI Co QlOSI"
S'I1!PSIN'Co J.D!II!lI'MH
IAMU L. J'OII:IaJIL
l.uG EIDIIIEr SIWCN

MICHAII1.a.~
M. nEVI!I wANe
• ,..~iaH.nda
Tc.nI6oII~ do ED- Pl-.oa.
T.......~L.&w

nr&AZUla czrrrvay MJ'Jt.ImfC,
n~w. PJUr snu!El'
UNCl.~~

(r7'$l7ZUT6T

Re: Truckee Donner Public Urtltry District YS. USA Media Group, UC

Dear Mr. Harmon:

As I stated in my letter of February 2, 2000 to you, I ciisagree \Vith your account of our
February 1, 2000 conference call. Your February 2, 2000 letter is laced with inaccuracies, is
incomplete and is an obvious effort to twist what was said to ;1I'gtle yoW' case.

Your letter did not disclose the fact that the telephone call was a conference call in which
your associate Mr. Westbrook:, Mr. Vergara. you and I participated.. The letter further attempts
to represent that the District acknowledged all sorts of things that were not in fact acknowledaed
during the call. It incorrectly states that the District has only safety conccms with respect to
certain conditional approvals provided for pole attachments. Moreover, it incompletely describes
our conversation with respect to the License Agreement.

During the telephone call you asserted that all oryour client's facilities on the utility poles
are there with the District's knowledge and consent You furtht:r asserted that your client can DOt

be required to relocate its facilities if they do not violate G.O. 95, and if they were there first.
In response to these arguments, Mr. Vergara and I stated that just because your client's facilities
arc attached on the poles does not mean that the District is aware of or has approved of every
such attachment. In response to your "first in time" argument, we pointed you to paragraphs five
and six of the License Agreement to alert you to, or remind you, of the District's right to require
relocation of your client's attachments for a variety of reason;;.

We also discussed the District's letters to your client regarding applications no. 99-2, 99-3,
and 99-5. which you had faxed to Mr. Vergara and I shortly before our conference call. I
indicated that those letters speak for themselves,. They appear to be clearly written and to provide
sufficient detail and guidance for your client
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I further specifically stated that the District has both legitimate safety and operational
reasons for requiring your client to relocate some of its facilities. Among the reasons is the fact
that the higher that your client' 3 facilities are attached to the poles the more dangerous, difficult
and time-consuming it could be for District personnc:l. as well as your client's personnel and the
telephone company's persoDIlel, to work on the poles. Your client's higher pole attachments may
cause additional, unnecessary stress on the poles. Such highc:r attachments encroach into space
that may be needed by the District for secondary power facilities, or other facilities or by other
utilities that may also have an interest: in that space.

When your clialt attaches its facilities in a manner that is inconsistent with the same,
commonly utilized standards and practices that are adhered to by the District and many other pole
owning utilities, it results in pole·construction that creates increased risks and hazards. Personnel
who work on those poles may be accustomed to having certain filCilitics in certain locatio~ and
at certain distances. They are able to maneuver themselves and. their equipment accordingly.
Increased risks could involve entan&lement of personnel and or equipment. The added effort and
time to work in unusual. atypical situations could cause additional or increased wurker stress and
fatigue. Increased. stress and fatigue could cause errors, mistakes or even accidents. These risks
and. hazards are compounded when working in darkness and extreme weather conditions.

Given the inherently dangerous nature of our opc:t3tions, the severe weather an~ extreme
conditions that often face work crews, the District approaches these issues with extreme caution.
"When a person is in the air, on a slipper or icey pole~ in a slippery or icey bucket. in the
darkness, driving rain, hail, sleet and! or snow, howling wind, fre~zing tempexatures and working
with an energized line, hc/she can not afford to make an error, mistake or have an accident - it
could cost himlher hisIher life or the life of a co-worker. The District will not wait for that to
happen before it requires your client to place its facilities in whnt the District believes to be the
safest location,. even if it is not specifically required by G.O. 95. The District has repeatedly and
consistently infonned your client that while it has adopted G.O. 95 as the miDimum and standard
requirements for its pole construction, it also has construct:; and requires construction in
consideration of many other factors.

There may still be other safc:ty and operational reasons of which I am UDaW3re. However,
the more detailed explanation provided above of the District's I"e3Sons for requiring some of yom
client'$ attachments to be relocated obviates the need for any other detailed review of relocation
requirements for specific poles.

During our conference call, I indicated that the District had some briefguidelines specific
to your client's pole attachments. rwas referring to Section 7.48.030 of the District's rules and
regulations. Upon closer review of that Section, I see that it pertains to overhead electric lines,
and not specifical.ly to cable. Nonetheless, I have enclosed a copy of Section 7.48.030 in order
to keep true to my word that it is unnecessary for you to purS"le formal discovery channels to
obtain that document.

The District sought and obtained the Temporary Restraining Order and PreliminaIy
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Injunction in order to enforce the provisions oftbe License Agreement. The comproxx:Used safety
to the District's electric system. facilities, personnel and general public is the iIreparable bann that
would occur if your client proc=dcd to make pole attachments in violation of the License
Agreement. Judge Levi's order is quite clear. It does not limi:: the District to reviewing your
client's pole attachment applications in light of G.O. 95.

Dutin& our conference~ I asked you whether your ':lient could offer any altemare
resolution other than its demand that the District abandon its rcquirCments that certain attachments
be relocated. You stated that your client did not have any other suggestions for resolving this
dispute and that the only acceptable solution would be for the District to cease and desist from
requiring such relocations.

However, I suggested that it may be possible for the Disuict to allow your client
additional time to relocate the power supplies so as not to delay your client's overlasbing Project.
As I stated, I reviewed this idea with the District. The District has no desire or intent to delay
your client's project and offers to extend tb.c date by which the power supplies must be relocated
to October 15.2000. Please contact me to discuss this proposal as I believe it should allow yom"
client to move forward more quickly and make it lmnccessary tel se-...k further court intervention.

Just as I have completed this letter. I received Mr. Westbrook's letter-indicating that you
have contacted Mr. Vine requeSting a telephone conference. Up:>n your receipt ofthis letter you
should agree that we are making progress and !bat the District is working diligently with your .
client Please notify the court that your requested confe:ence~ is unnecessary. Thank you.

Very truly yours,

PORTER. . SIMON
Professional Corpo::ation

S~. C.GROSS

SCG:ap
Enclosure
cc: Truckee Donner Public Utility District

Mike Vergara, Esq.



amendments as r'Jr.Iy hereafter be ordered by the Public Utilities Commission. and an up-to-date,
true and COrTeC copy of said order and rules. with future .mendments. shalf be kept at the District
o1"fice at all times.

7.48.020.3 The requirements of said General Ordef' No. 128 shaH hereafter be referred to in a/l
bids. plans, specffications and contracts for work done by, for, or on behalf of the District. as well
as to construction or re-:onstruction hereafter to be accepted into the Dir~ct system.

CSedric Rule 24, Res. 8430, Res. 9503, M095-23)

7.48.030 Overbad EJeetljc Lines •

7.43.030.1 General Order No. 95 of the Public utifrties Commission of the State of California
contajns ttle minimum and standard requirements for all ovemead ~Iectric line construction and .
reconstruction hereafter done 'by' or on behalf of the Distric:. as well as for any sud'! constnJption
hereafter to be accepted in the District system.

7.48.030.2 The adoption of Generai Order No. 95 snail aPPly in the future to any and all
amendments as may hereafter be ordered by the Public Utilities Commission. and an up-to-date.
tr..Je and ccrrect copy of said order and rules. with future amendments. shall be kept at the District
office at afl times. .

7.48.030.3 The requirements of said General Order No. 95 shall hereafter be referred to in an bids.
plans. spedficatJons and contracts for work done by, for. or on behaJ·1 of the DI~Jiet, as well as to
construdon or reccnstruction hereafter to be accepted in the Dist1ict system. .

(Electric Rule 22. Res. 8430)

CHAPTER 7.52

STREET AND SECURITY UGHT SERVlCE

Sections:

7.52.005
7.52.010
7.52.020

Definitions
Rates
New Appliants

7.52.005 QeflnitiQOS

7.52.005.1 §treet fights - 5tr~t lights are those lighting systems installed along public and
governmental corridors.

7.52.D05.~ Security lights 4 security lights are those lighting systems installed on private and
cemmerciaf property.

7.52.010 BaSH

TOT~ P.es



EXHIBIT 14

Letter from Peter L. Holzmeister, General Manager, Truckee Donner Public
Utility District, to Jim K. Faircloth, Executive Vice President & Chief

Operating Officer, USA Media, Aug. 3,2000



Truckee Donner Public Utility District

Susir.ess Office

August 3, 2000

Mr. Jim K. FairCloth
Executive Vice President

& Chief Operating Officer
USA Media Group, LLC
6490 South McCarran Boulevard
Suite 22
Reno, Nevada 89509

(530) S87·389€

-,

soard of DlrectDrs
JoeElP/1 R. A~~era
J, ROMiG H~Ir.!~

Ro~crt A. Jana:;
Jam'l5 A. Maass
P.atricia S. Sutton

General Manager
Pehlf L. Holt.meister

Subject: Pole Contact License Agreer.Jent

D<;;<ll' Mr. Fain;!oLh;

Sume time ago the Truc!<~e Donner PUD and USA Medla Group spent several months trying to af,'Tee on
a pl::.n for the sharing of J. f:ber optic backbone systt:rn bat would bt;l o...vned and operated by the District.
We were unacle to reach il1l agreement, and it is cI:ar that both companies will pursue their busll".ess
interests independently.

In On!8r :il rio th~J we believe that TDPLU and USA }"fedi;'t.~hclld.-l P:X~)"'.1jte a new poli? ~tt;;j(~hml~nr

agreement This a81eement will provide CSA yfedia with contil1ued access to poles and will permit USA
Media to ut:1il th~ poles for servicas beyond that of Cable T~ievi"ion, including Internet sCC"iice. / .. J you
will recall, the current License Agreement provides that USA Media Group, LLC may cnly use poles the
Di.'itrict OWl~.s, or has interest in, for traditional Cable Television 5c; ...·11.:l;::i. Further, WI:; abu l.Jdit;V~ Ul'll

the annual pole rental should be increased to r;f1ect a rate IOt,;.nd reasonable elsewhere in CaJiforrja. Our
¢urrem rate was set at 54.0:) per pole or; february 24, 1976, r believe :hat you would agree that costs
associated to poles have incre.ist;;d over the past twenty-sh{; Y<:lilrs. In fac't we understll.nd that you have
recently entered intJ rev:sed and/or new Pole Attachment Agreernl2nts with agencies such as ours that
retl<:ct such changes.

With all of this in mind \Ve have enclosed a r;ew Pol~ Contact T.ice.'"lse Agreem~nt. W,'! wOllld lih this
Agreemer-t to take eirec: October J5, 2000. At that time this new Agreement would supen:ede our
~xi.<:ting Agroull"Icnt, dated February IS, 1965, \,l/hich pursuant to Section 219, would be terminated J.5 of
~hat date.

r believe it would be beneficial for us to meet and discuss this ne','" Pole Contact License Agreement. As
:;uch, please give mt: a call so that WI; l;\iU sl:h.cJule a time to meet. ~

Very truly yours,



CERTIFICATE OF SERVICE

I, James S. Blitz, an attorney in the law firm of Davis Wright Tremaine LLP, do hereby
certify that a copy of the foregoing "Petition for Preemption and Declaratory Ruling" has been
sent by first-class mail, postage prepaid, this 3rd day ofNovember, 2000, to the following:

Peter L. Holzmeister, General Manager
Truckee Donner Public Utility District
P.O. Box 309
11570 Donner Pass Road
Truckee, CA 96160

«/1____


